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Introduction

The intent of this essay is to identify what can
be done to support native tribes in fully utilizing
their wind resources. This essay begins by brief-
ing readers on how Native American tribal lands
work and the wind resource potential that exists
on them. It will then look at the policy, regulation,
and assistance that influence wind development
on these tribal lands. Real-world wind develop-
ment cases involving Native American tribes will
then be reviewed. A survey will identify common
barriers for wind projects in light of these studies.
While considering all these aspects, suggestions
will be made on how to improve and expand wind
development on tribal lands.
Native American Tribal Lands
Organization

There are 573 federally recognized tribes in
the United States. A federally recognized tribe is
considered sovereign, thus has a government-to-
government relationship with the United States
(Bureau of Indian Affairs, n.d.). Tribes may receive
federal benefits, services, and protections from the
United States through the Bureau of Indian Affairs
(Bureau of Indian Affairs, n.d.). The only limita-
tions on their sovereignty are that they may not
wage war, engage in foreign relations, or print
currency (Bureau of Indian Affairs, n.d.). Federal
Indian Reservations are permanent tribal home-
lands - though these 56.2 million acres are still
held as a land trust by the United States (Bureau
of Indian Affairs, n.d.). Some reservations are the
tribe’s traditional homelands, but others are not
(Bureau of Indian Affairs, n.d.). Beyond reserves,
there are also 10,059,290.74 million acres of allot-
ted lands, which are reservations that were divided
into individual parcels for each family during the
1887 Dawes Act (Bureau of Indian Affairs, n.d.;
Clark, 2017). Restricted status describes land, held
by Native Americans, that can only be given away
with the permission of the United States Interior
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Secretary (Bureau of Indian Affairs, n.d.). State
Indian reservations are subject to state laws other
than taxation (Bureau of Indian Affairs, n.d.). For
the purpose of this essay, the land types discussed
previously will collectively be referred to as tribal
lands.

Unused Wind Resources

Tribal lands have extraordinarily rich energy
potential. Though only covering two percent of the
United States, tribal lands are home to five per-
cent of the nation’s renewable resources (Office of
Indian Energy, 2013, 2). These lands could pro-
vide 3.5% of United States wind generation poten-
tial, at 1.1 billion MWh (Office of Indian Energy,
2013, 2). Ironically, tribes have less access to af-
fordable energy than the rest of the nation due
to poor infrastructure (Office of Indian Energy,
2013, 2). As of 2013, only one commercial-scale
wind farm, by the Campo Band of the Kumeyaay
Nation in California, has been completed on tribal
land (Office of Indian Energy, 2013, 12).

United States Government Influence
Policy

The history of policy in regard to wind power
development on tribal land has been guided by the
Indian Trust Doctrine, the principle that the fed-
eral government is responsible to protect United
States tribes (Swinford, 2015, 101). The Trade
and Intercourse Act of 1790 prohibits all trans-
actions with United States tribes without the ap-
proval of the federal government to prevent scams
and conflict (Swinford, 2015, 101-102). Title 25
in the United States Code made tribal land agree-
ments longer than seven-year subject to approval
by the Interior Secretary (Swinford, 2015, 110). In
the case of wind development, this would apply to
easements (Swinford, 2015, 110).

The Indian Long-Term Act of 1955 allowed
the lease of tribal land with the approval of the
Interior Secretary (Swinford, 2015, 109). Wind
power leases were 25 to 50 years long but could
be canceled by the Interior Secretary if the project
conflicts with the Indian Trust Doctrine Swinford,
2015, 109). Wind leases also only applied to indi-
viduals, thus could not belong to tribes, and could
hold lessors accountable for the actions of their
lessee (Swinford, 2015, 110).

In Title XXVI of the 1992 Energy Policy Act,
the Department of Energy Office of Indian Energy
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Policy and Programs was established to aid tribes
in achieving energy self-sufficiency through grants
and loans for renewables and a commission to pro-
vide training and assistance (Swinford, 2015, 106-
107). Because the office only sought input during
scheduled consultations or from their own com-
mittee, Title XX VI was amended in 2005 to allow
tribes to enter any energy-related lease or agree-
ment as long as it did not exceed 30 years and they
obtained a Tribal Energy Resource Agreement
(TERA) from the Energy Secretary (Swinford,
2015, 107-108). Nine years later, no tribes had ap-
plied for a TERA because of the stringent require-
ments, including proving to the Energy Secretary
their capacity to regulate energy, complying with
environmental and historic preservation regula-
tion, seeking public review, and providing tribal
laws, regulations, and procedures to all inquiries
(Dreveskracht, 2012, 445; Swinford, 2015, 108).
This would require hiring STEM professionals that
the tribes may not be able to afford prior to an en-
ergy project (Dreveskracht, 2012, 446). In the case
they obtain a TERA, it would be reviewed yearly
and subject to suspension at any time (Swinford,
2015, 108). Additionally, the lease is only renew-
able once (Dreveskracht, 2012, 445).
Regulation

Under the National Environmental Policy
Act, developers must consult a tribal represen-
tative early and address their concerns in regard
to aesthetic, historic, religious, cultural, eco-
nomic, social, or health effects (Dussias, 2013,
342 & 346). The National Historic Preservation
Act protects Traditional Cultural Property, which
are lands associated with cultural practices that
have and continue to be vital for cultural identity
(Dussias, 2013, 345-346). All projects must miti-
gate their effects on such property (Dussias, 2013,
346). Executive Order 13,175 reiterates the esti-
mate of the Indian Trust Doctrine by stating the
United States government’s unique legal relation-
ship and responsibility to protect and earn the trust
of tribes (Dussias, 2013, 347). In 2009, the Tribal
Consultation Memorandum enforced this order
by requiring all agencies to submit plans on how
to execute it (Dussias, 2013, 347). The American
Indian Religious Freedom Act of 1978 and 1996
Sacred Sites Order protect both ceremonial sites
and access to them (Dussias, 2013, 347-348)
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Assistance

On the OIEPP’s website is an open-access geo-
spatial web application complete with tribal land,
infrastructure, environment, energy efficiency, and
electricity price layers that makes exploring ener-
gy projects convenient for tribes (OIEPP, 2019c¢).

The OIEPP also offers an online Energy
Development Assistance Tool, which allows users
to filter through these regularly update opportu-
nities (OIEPP, 2019b). There are numerous tem-
porary and ongoing support programs for tribal
wind projects (Office of Indian Energy Policy and
Programs (OIEPP), 2019a). Most apply to small,
rural communities in general. However, several
programs are tailored to tribal needs (OIEPP,
2019a). The Department of Energy Office of
Indian Energy Technical Assistance provides 40
hours of project support to address a specific chal-
lenge (OIEPP, 2019a). The Department of Interior
Indian Loan Guaranty, Insurance, and Interest
Subsidy Program provides guaranteed financing
through a lender (OIEPP, 2019a). Indian Land
Tenure Foundation Grants fund education, cultur-
al awareness, economic opportunity, or legal re-
form (OIEPP, 2019a). National Renewable Energy
Laboratory Decision Support for Tribes provides
technology, market analysis, resilience assess-
ment, planning, capacity building, and direct tech-
nical assistance (OIEPP, 2019a).
Tribal Wind Development Cases

Tribes may actively seek wind power for their
reservation, or they may find themselves the neigh-
bors of such projects.

Success in Campo

In the 1900s, the United States government
pushed the Campo Band of the Kumeyaay Nation
to the least valuable parts of their ancestral terri-
tory (Brady & Monani, 2012, 152). Poor agricul-
tural and mineral resources left the tribe dependent
on United States funding (Brady & Monani, 2012,
152). With the help of an economic development
arm, the tribe began exploring the wind energy
sector in 2000 (Brady & Monani, 2012, 152). By
2005, the tribe collected lease payments and royal-
ties from a 50 MW wind farm (Brady & Monani,
2012, 152). Enough energy to power 33,000 homes
is sold to a Sempra Renewable subsidiary (Brady
& Monani, 2012, 152).

The project diversifies the tribe’s economy and
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funds its government (Brady & Monani, 2012,
154). Tribal leaders pointed to their satisfaction
with the reduction of greenhouse gases, bolster-
ing of the local sustainability portfolio, protection
of clean air, and the creation of green jobs (154).
However, the tribe does not have authority over
who is hired by the wind farm (Brady & Monani,
2012, 154)

The project marketed itself to stakeholders as
cutting-edge technology rather than playing on
stereotypical Native American imagery of return-
ing to nature which exploits their culture (Brady &
Monani, 2012, 153 & 155). Oddly, Sempra Energy
has no public relations materials on this project,
which is unfortunate, considering it could be con-
sidered a model for other tribes (Brady & Monani,
2012, 155-156).

Failure in Aquinnah and Nantucket Sound

Being able to see the sun rise over the coast
is necessary for many of the Wampanoag Tribe’s
religious ceremonies integrally connected to
Maushop, a mythological hero who created in
Aquinnah and Nantucket Sound (Dussias, 2013,
337-338). The cultural significance of dawn can
be seen in the tribe’s name, which translates to
“People of the First Light” (Dussias, 2013, 337).

In 2010, a 130-turbine wind farm, spanning 25
square miles across, 440 feet high, and embedded
85 feet into the seabed, was approved in the Sound
(Dussias, 2013, 341). The Cape Wind Energy
Project (CWEP) would transmit power via a 12.5-
mile submarine cable to New England Power Pool
(Dussias, 2013, 340-341).

The tribe raised concerns about the archaeo-
logical sites that were bound to be in the sound be-
cause it was once a coastal plain they inhabited for
over 13,000 years (Dussias, 2013, 337). However,
this was merely addressed with a Chance Finds
Clause, which some tribal members observed is
hard to enforce since it would rely on the devel-
oper reporting an archeological find during con-
struction to their own financial detriment Dussias,
2013, 353).

The protective legislation described in an ear-
lier section of this essay did not halt or significant-
ly amend CWEP. The Tribal Historic Presentation
Officer submitted a request to the U.S. Army
Corps of Engineers for further surveyal consid-
ering the high cultural significance of the site
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(Dussias, 2013, 349). This was not heeded, so the
tribe submitted a formal objection and request for
government-to-government consultation (Dussias,
2013, 349). The Chairwoman of the Tribe indi-
cated all the areas they would consider Traditional
Cultural Property, but few were added to the sur-
vey (Dussias, 2013, 350). The Bureau of Ocean
Energy Management concluded that the project
did not obstruct views on tribal lands (Dussias,
2013, 352). However, tribe members had ex-
plained multiple times that the sunrise ceremonies
sometimes had to be performed at locations that
were beyond their borders (Dussias, 2013, 352).
The project went forward, with the Department of
Interior reminding the tribe that it was not legally
bound to recommendations (Dussias, 2013, 362).

A similar case with similar outcomes occurred
on Fort Yuma Indian Reserve to the cremation,
cosmology, and religious sites (Dussias, 2013, 371
& 376). The unobstructed horizon was linked to
their creation story (Dussias, 2013, 371).

Current Barriers

In 2011, tribe officials shared with the House
of Representatives’ Committee on Natural
Resources what hinders wind development on
their lands (Dreveskracht, 2012, 441). Firstly, they
fear litigation from the Environmental Protection
Agency under the National Historic Preservation
and Endangered Species Act (Dreveskracht,
2012, 442-443). Secondly, they cannot form long
term contracts at a fixed price, take advantage of
tax credits and accelerated depreciation incen-
tives available to other citizens, nor tax devel-
opment because the state government is already
doing so (Dreveskracht, 2012, 442). Thirdly, the
Department of Interior does not coordinate suf-
ficiently internally or with state governments
(Dreveskracht, 2012, 442). Fourthly, the Bureau of
Indian Affairs (BIA) makes errors in records that
they needed during business dealings and takes too
long to review applications and approve Right-of-
Ways (Dreveskracht, 2012, 442).

Millions of U.S. dollars have been lost due
to the BIA’s processing speed (Clark, 2017). The
Rosebud Sioux’s Owl Feather War Bonnet Wind
Farm embodies this. In 2008, it was expected to
become the second commercial-scale wind farm
ever on native land (Clark, 2017). However, af-
ter the BIA took 18 months to approve the project
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and the Power Purchase Agreements expired, the
developer backed out of the 30-megawatt project
(Clark, 2017).

Another unique issue facing tribes is the nature
of property ownership. Tribes function as a collec-
tive, yet the Dawes Act divided their land (Clark,
2017). Thus, every land transaction requires thou-
sands of signatures from each parcel holder (Clark,
2017). Making things even more complicated,
native lands may be interspersed with private of
federal property they do not have influence over
(Clark, 2017).

Conclusion

Outside developers and U.S. agencies have
proven repeatedly to trivialize the concerns of
tribes. Though there is protective legislation in
place, the United States has not followed its own
legislation and rules of conduct in the eyes of na-
tive tribes. This has dissolved the agencies’ legiti-
macy and trustworthiness. The failures of wind de-
velopment show us that the current approach to the
wind planning and permissions process does not
fit U.S. tribes’ needs. Current laws are prepared for
neighbors of a wind farm who are concerned by a
change in a landscape due to personal feelings or
lost property value (Dussias, 2013, 397). In con-
trast, the view is invaluable and of deep spiritual
weight for tribes (Dussias, 2013, 397). They may
not own, be close neighbors with, or frequently visit
areas directly affected by wind projects (Dussias,
2013, 396). However, consider that this is in large
part because much of their ancestral lands are now
federally controlled (Dussias, 2013, 397).

Policy in regard to wind development on tribal
lands has repeatedly denied an already extremely
infantilized people of self-determination. Any cur-
rent or future policy that restricts the choices of
tribes with federal oversight will simply add to a
racist narrative and restrict wind development in
the process. The BIA has done more harm than
good for tribes by delaying projects to a degree
that makes tribes look unreliable to developers.
The Dawes Act should be amended to allow co-
owners to be represented by one signatory upon
the entire tribe’s approval.

However, there is some hope. The OIEPP of-
fers a plethora of resources that empower tribes to
develop wind power and emphasizes the idea of
the United States government merely as an ally of
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tribes. This approach should be adopted by other
agencies when interacting with tribes. Despite a
history of genocide and layers of patriarchal im-
perialism, tribes still have a unique opportunity to
thrive. The land they are confined to happens to
host some of the nation’s richest wind resources.
My hope is that the United States government
continues to provide Native American support
services whilst reforming policies and regulations
that hold tribal wind power back to provide the
option of green self-sufficiency. The United States
model for planning and permissions needs to fit all
Americans, especially our first.
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